
equipment could deploy its switching capability to a far greater extent than that

suggested by AT&T in its filing.
41

It must be remembered that physical collocation is, as a matter oflaw, a

physical taking ofU S WESTs real property. Congress has authorized this taking,

thus leaving US WEST to actions before state authorities, federal district courts

(pursuant to Section 252(e)(6) of the Act), and the United States Claims Court for

achievement of just compensation. However, Congress limited the Commission's

taking authority for a single specific purpose -- placement of equipment necessary to

access unbundled network elements. Congress did not grant the Commission

taking authority in incumbent LEC central offices beyond this limited purpose. It

would be unlawful for the Commission to attempt to expand its takings jurisdiction.

The AT&T request would clearly effectuate such an expansion.

Should AT&T be able to demonstrate that its switches really do not switch

(and the AT&T petition does not even make a serious attempt at this

demonstration), there may be room for the AT&T position in an appropriate

arbitration proceeding. However, the position is not appropriate for reconsideration

in this proceeding.

41 Attached is a copy of a Wall Street Journal article from August of 1995. While
much of the predictive journalism has now been accomplished (the spin-off of
Lucent and NCR), one aspect of the report has not yet been realized. In the portion
of the article under "Local Switches," the reporter describes AT&Ts "nodes." RSMs
associated with hosts that are miles away could allow AT&T to use the RSMs as an
alternative to resale and as a way to bypass LEC access charges prior to June of
1997.
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x. UNBUNDLED NETWORK ELEMENTS SHOULD NOT BE
OFFERED AT DEAVERAGED RATES UNTIL AFTER
OTHER RATES HAVE BEEN PROPERLY REBALANCED

Several petitioners point out that the Commission's requirement that

network elements be offered at deaveraged TELRIC prices makes no sense so long

as incumbent prices are based on averaged costS.
42

This position is clearly correct,

regardless of the merits of pricing based on TELRIC cost analysis. It is clearly

inappropriate to require an incumbent LEC to deaverage the cost of its network

facilities before it can deaverage its retail and wholesale rate structures.

Especially in more rural states, averaged rates effectuate a subsidy of more

expensive rural services from less expensive urban ones.

Requiring that unbundled loops be priced based on deaveraged TELRIC costs

would mean that the loops would be available at a lesser price in the urban areas

and at a higher price in the rural areas. The price of both urban and rural local

service would, however, remain the same. Accordingly, the price available for

resellers of local service would also remain the same in both areas. In this scenario,

competitive LECs could purchase less expensive unbundled loops in urban areas,

and less expensive wholesale local services in rural areas, essentially whipsawing

the incumbent LEC. A requirement that such arbitrage opportunities be made

available is clearly arbitrary and capricious, and the rule should be modified.

42 WA UTC at 3-7; WI PUC at 6-8.
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Unbundled network elements must be priced based on the same cost standards and

methods which underlie the basic network services of which they are components.

XI. THE "FRESH LOOK" OPPORTUNITY TO BREACH
EXISTING CONTRACTS SUGGESTED BY ALTS
WOULD NOT BE LAWFUL

ALTS requests that the Commission establish a rule which would permit

customers of incumbents LECs to breach their contracts with no or minimum

penalties.43 In a competitive marketplace, a governmental rule that enables

customers to breach their freely negotiated contracts -- particularly a rule limited to

contracts with a designated class of service providers -- would be absurd. The

contracts ALTS suggests the government permit to be breached are all long-term

contracts whereby, at least in the case ofU S WEST, both parties negotiated to

their mutual benefit. Depriving U S WEST of the benefit of its bargaining in the

case of these contracts would constitute a governmental taking ofU S WEST's

property, for which U S WEST would be entitled to just compensation. Nothing in

the Act gives the Commission the authority to effectuate such a taking.44

43 ALTS at ii, 12-14.

44 If incumbent LECs were to try to use this contracting process to impede
competition, appropriate action could be taken to prevent such anticompetitive
action.
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XII. US WEST HAS NOT NEGOTIATED IN BAD FAITH

Several petitioners request that the Commission establish a rule that

arguing certain positions before state regulatory commissions be deemed a violation

of the Act and evidence of "bad faith" negotiations. For example, MFS proclaims

that U S WEST's advocacy before state regulatory commissions should be

considered as a "blatant disregard and manipulation of the law.,,45 MFS' conclusion

is that the Commission "should not tolerate" such advocacy by U S WEST.
46

MFS is asking the Commission to tread on very dangerous ground here. Lest

there be any doubt, U S WEST has not been bashful in requesting that state

regulatory authorities assert what we believe is their statutory authority in several

key interconnection areas. Should state regulators assert such authority, and this

action is deemed inconsistent with the Commission's view of its own power, the

judicial processes are available to resolve the conflict. But it would be an

astonishing expansion of Commission authority, not to mention a patent violation of

the First Amendment to the Constitution, for the Commission to attempt to dictate

US WEST's advocacy before state commissions. MFS' argument in this respect

must be flatly rejected.

45 MFS at 4.

46 Id. at 3-4.
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XIII. THE COMMISSION SHOULD NOT ATTEMPT TO ESTABLISH
FINANCIAL PENALTIES FOR PERFORMANCE DISPUTES

TCG requests that the Commission establish nationwide performance

standards for incumbent LEC interconnection activities and penalties for failure to

meet those standards.
47

This suggestion is a bad idea for several reasons.

First, the Act does not guarantee any service or performance level for

interconnectors. To the contrary, it requires only that the same quality level be

available for interconnectors as is available for the incumbent LEC's own

customers.48 Thus, TCG's position is not supported by the Act.

More significantly, TCG's request that the Commission establish a regulatory

vehicle for transfer of incumbent LEC funds to TCG raises extremely significant

constitutional issues. Should the Commission choose to direct such an asset

transfer, it would probably be unauthorized under the Act. However, if statutory

authority could be found for such action, it would constitute a taking of incumbent

LEC property, and the United States would need to reimburse the incumbent LEC

for the amount transferred to the interconnector. Frankly, this seems like a rather

strange use of taxpayers' money. But governmental action ordering an incumbent

LEC to pay money to another private entity is a highly significant matter, and

suggestions such as made by TCG simply fail to recognize the essential legal

consequences of such action.

47 TCG at 3-5.

48 Act, 110 Stat. at 62 § 251(c)(2)(C).

25



XIV. THE ANALYSIS OF THE LOCAL EXCHANGE CARRIER
COALITION IS GEm;RALLY"*-_A~CC~URAOl:.&=&.....T_E _

LECC filed a reconsideration petition detailing a number of highly significant

issues requirine reconsideration and/or clarification of the Order. U S WEST does

not repeat the thoughtful comments made by LECC here. LECC's position deserves

serious consideration and contemplation.

Respectfully submitted,

Of Counsel,
Dan L. Poole

October 31, 1996

By:

U S WEST, INC.

1

L
Robert . McKenna
Kathryn Marie Krause
Suite 700
1020 19th Street, N.W.
Washington. DC 20036
(303) 672-2861

Its Attorneys
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Suite 300
3000 K Street, N.W.
Washington, DC 20007
(4 copies)

J. Manning Lee
Teresa Marrero
Teleport Communications Group, Inc.
Suite 300
Two Teleport Drive
Staten Island, NY 10311

PILGRIM

MFS

WINSTAR

Leon M. Kestenbaum
Jay C. Keithley
H. Richard Juhnke
Sprint Communications Company, Inc.
Suite 1100
1850 M Street, N.W.
Washington, DC 20036

David N. Porter
MFS Communications Company, Inc.
Suite 300
3000 K Street, N.W.
Washington, DC 20007

Cheryl L. Parrino
Michael S. Varda
Public Service Commission of Wisconsin
POB 7854
Madison, WI 53707-7854

Daniel S. Goldberg RAND MCNALLY

Goldberg, Godles, Wiener & Wright
1229 19th Street, N.W.
Washington, DC 20036

Linda L. Agerter
Shirley A. Woo
Pacific Gas and Electric Company
Law Department, B-30-A
POB 7442
San Francisco, CA 94120

Dale G. Stoodley
Joanne M. Scanlon
Delmarva Power & Light Company
800 King Street
POB 231
Wilmington, DE 19899

Betty D. Montgomery
Duane W. Luckey
Steven T. Nourse
Jodi J. Bair
Public Utilities Commission of Ohio
180 East Broad Street
Columbus, OR 43266-0573



Richard E. Jones CP&LC

Walter Steimel, Jr.
Marjorie K. Conner
Hunton & Williams
1900 K Street, N.W.
Washington, DC 20006

Mitchell F. Brecher TWCHI

Fleischman and Walsh CCC

Suite 600
1400 16th Street, N.W.
Washington, DC 20036
(2 copies)

Jonathan Jacob Nadler ITAA

Brian J. McHugh
Squire, Sanders & Dempsey
POB 407
1201 Pennsylvania Avenue, N.W.
Washington, DC 20044

Werner K. Hartenberger cox
Laura H. Phillips VANGUARD

J. G. Harrington
Raymond G. Bender, Jr.
Dow, Lohnes & Albertson, LLC
Suite 800
1200 New Hampshire Avenue, N.W.
Washington, DC 20036-6802
(2 copies)

Thomas E. Wheeler
Cellular Telecommunications
Industry Association

Suite 200
1250 Connecticut Avenue, N.W.
Washington, DC 20036

Ralph Miller
Kalida Telephone Company, Inc.
121 East Main Street
POB 267
Kalida, OH 45853

Paul B. Jones
Janis A. Stahlhut
Donald F. Shepheard
Time Warner Communications

Holdings, Inc.
300 Stamford Place
Stamford, CT 06902

Jeffrey L. Sheldon
Sean A. Stokes
Utilities Telecommunications Council
Suite 1140
140 Connecticut Avenue, N.W.
Washington, DC 20036

Timothy R. Graham
Robert M. Berger
Joseph M. Sandri, Jr.
Winstar Communications, Inc.
1146 19th Street, N.W.
Washington, DC 20036

Maureen O. Helmer
New York State Department of Public
Service

Three Empire State Plaza
Albany, NY 12223-1350



Timothy R. Graham
Robert G. Berger
Joseph Sandri
WinStar Communications, Inc.
1146 19th Street, N.W.
Washington, DC 20036

Robert J. Aamoth
Reed, Smith, Shaw & McClay
Suite 1100-East Tower
1301 K Street, N.W.
Washington, DC 20005-3317

WORLDCOM

Catherine R. Sloan
Richard L. Fruchterman
Richard S. Whitt
WORLDCOM, INC.
d/b/a LDDS WorldCom
Suite 400
1120 Connecticut Avenue, N.W.
Washington, DC 20036

Jesse A. Dillon
Pennsylvania Power & Light Company
Two North Ninth Street
Allentown, PA 18101-1179

Maureen A. Scott
Frank B. Wilmarth
John F. Povilaitis
Pennsylvania Public Utility Commission
POB 3265
Harrisburg, PA 17105-3265

Christine O. Gregoire
Washington Utilities and
Transportation Commission

POB 47250
Olympia, WA 98504-7250

John H. O'Neill, Jr.
Norman J. Fry
Shaw, Pittman, Potts & Trowbridge
2300 N Street, N.W.
Washington, DC 20037-1128

DLC

Mark J. Tauber
Kecia Boney
Mark J. O'Connor
Piper & Marbury, LLP
7th Floor
1200 19th Street, N.W.
Washington, DC 20036

Steven J. Del Cotto
Duquesne Light Company
411 7th Avenue, 16-006
POB 1930
Pittsburgh, PA 15239-1930

Rep. Carrie P. Meek
Rep. David Weldon
Congress of the United States
House of Representatives
Washington, DC 20515-0917
(2 copies)
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Robert J. Aamoth
Wendy I. Kirchick
Jonathan E. Canis
Judith St. Ledger-Roty
Reed, Smith, Shaw & McClay
Suite 1100-East Tower
1301 K Street, N.W.
Washington, DC 20005-3317
(4 copies)

Cynthia Miller
Florida Public Service Commission
2540 Shumard Oak Boulevard
Tallahassee, FL 32399-0850

PNI Mark A. Stachiw
AirTouch Paging
Suite 800
Three Forest Plaza
12221 Merit Drive
Dallas, TX 75251

Carl W. Northrop AP/C·A/REPC

Christine M. Crowe
Paul, Hastings, Janofsky & Walker
10th Floor
1299 Pennsylvania Avenue, N.W.
Washington, DC 20004-2400

James Baller
Lana Meller
The Baller Law Group
Suite 200
1820 Jefferson Place, N.W.
Washington, DC 20036

APPA Charles H. Helein
Helein & Associates, PC
Suite 700
8180 Greensboro Drive
McLean, VA 22102

ACTA

Kathy L. Shobert
General Communication, Inc.
Suite 900
90115th Street, N.W.
Washington, DC 20005

Ellyn Crutcher
Consolidated Communications
Telecom Services, Inc.

121 South 17th Street
Mattoon,IL 61938

Russell D. Lukas MARGARETVILLE

David L. Nace BEEHIVE

Lukas, McGowan, Nace & Gutierrez, Chtd.
Suite 1200
111119th Street, N.W.
Washington, DC 20036
(2 copies)

John D. McMahon
Mary L. Krayeske
Consolidated Edison Company of
New York, Inc.

Room 1815-S
4 Irving Place
New York, NY 10003



Thomas J. Keller
Kathy D. Smith
Verner, Liipfert, Bernhard

McPherson and Hand
Suite 700
901 15th Street, N.W.
Washington, DC 20005

Jonathan M. Chambers
Sprint Spectrum, LP
Suite M-112
1801 K Street, N.W.
Washington, DC 20036

Perry S. Goldschein
Joanne Salvatore Bochis
National Exchange Carrier Association
100 South Jefferson Road
Whippany,NJ 07981

LCRA
AOAR

Shirley S. Fujimoto
Christine M. Gill
Kris Anne Monteith
McDermott, Will & Emery
Suite 500
1850 K Street, N.W.
Washington, DC 20006
(2 copies)

R. Glenn Rhyne
State of South Carolina Public

Service Commission
POB 11649
Columbia, SC 29211

Robert P. Gruber
Antoinette R. Wike
North Carolina Utilities Commission
430 North Salisbury Street
POB 29520
Raleigh, NC 27626-0520

MULl

FLP&L

Robert J. Hix
Vincent Majkowski
Colorado Public Utilities Commission
Office Level 2
1580 Logan Street
Denver, CO 80203

Richard J. Metzger
Emily M. Williams
Association for Local Telecommunications

Services
Suite 560
1200 19th Street, N.W.
Washington, DC 20036

Paul H. Kuzia
Arch Communications Group, Inc.
Suite 350
1800 West Park Drive
Westborough, MA 01581

Carl W. Northrop
Christine M. Crowe
Paul, Hastings, Janofsky & Walker
10th Floor
1299 Pennsylvania Avenue, N.W.
Washington, DC 20004-2400

ARCH



David L. Swanson
Edison Electric Institute
701 Pennsylvania Avenue
Washington, DC 20004

Daniel L. Brenner
Neal M. Goldberg
David L. Nicoll
National Cable Television
Association, Inc.

1724 Massachusetts Avenue, N.W.
Washington, DC 20036

Lisa B. Smith
Don Sussman
Larry Fenster
MCr Telecommunications Corporation
1801 Pennsylvania Avenue, N.W.
Washington, DC 20006
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Joseph W. Waz, Jr.
Beth O'Donnell
Comcast Corporation
1500 Market Street
Philadelphia, PA 19102

Howard J. Symons
Frank W. Lloyd
Cherie R. Kiser
Mintz, Levin, Cohn, Ferris,

Glovsky & Popeo, PC
Suite 900
701 Pennsylvania Avenue, N.W.
Washington, DC 20004
(3 copies)

Anthony C. Epstein
Donald Verrilli
Maureen F. DelDuca
Jenner and Block
60113th Street, N.W.
Washington, DC 20005

COMCAST

MCl


